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EDITORIAL NOTES. 


Wirit many others who have been reading the delightful “Reminiscences” 
ot Judge Adams, we deeply revret that, tor the present at least, they have 
come to an end. No better qualified man to write reminiscences has ever 
heen a member of the New Jersey Bar. With a charming style, a remark- 
able memory and Jong personal acquaimtance with notable lawyers and 
Judeves at Boston and in this State, itis almost a pity that he could not 
have been induced to continue these sketches of by-gone days and men 
for a long period to come. ‘True, there are so many still living about 
whom remarks at this time might appear less scemly than about those who 
are numbered with the “happy, departed spirits.” yet even as to them we 
feel assured the Bar would gladly welcome auecdotes if not characteriza- 
tion. Llowever, we are quite certain the Judge’s pen will not long re 
man entirely idle, as he has halt promised to contribute to the [aw 
JourNAL a few articles, somewhat different from the present, after a short 
respite. 


lt is so remarkable for a man to hold a single position as an ap 
pomted office-holder for fitty vears, that we cannot fail to make note of it 
and with hearty commendation to his superiors tor retramimyg trom re 
moving him on the usual ground of polities. \We do not know what parts 
ticket Mr. W. Schuyler Doremus, Deputy County Clerk of Bergen county, 
votes at election time, but we do know that aman of his experience in so 
Mnportant an office should be allowed to remain iatas long as his ability to 
serve keeps pace with the years. In either the Clerk’s or the Surrogate’s 
ottice one able deputy, who know where everything can le fori cline 
remembers what nobody else can possibly remember of litigated 
papers filed, titles, wills and what-not, becomes in time an indispensable 
eedjuniet of the Ollice, We reeall the lone term of a lan VCT-( 
Union county Clerk's office, Mr. Noe. who, when he died, left there 
ereat void. Mr. Doremus stands hivhest, however, in term of service, ot 
any mano the State. Tle has served under six county clerks, ‘Vhom: 
\W. Demarest, Samuel Vaylor, Jolin Ro Ramsey. Charles bk. Thompson, 
George Van Bushkirk, Wine PL Eaever. For fortw of the fifty vears in the 


office he has been Deputy County Clerk, and no person heretofore con- 
nected with the office had the same comprehensive knowledge of the many 
mtricactes Of the business as he. “Time was.” savs a Hackensack news 


paper, “when “Schuy? Doremaus performed duties now distributed under 


halt a dozen heads, either one of which receives more pav than he did ter 
many years. Tle was the brains of the office, familiar with minutest de 


tails, and an untiring worker to whom the clock had no significance as a 
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mechanism indicating the hour to begin or quit work. His duties were 
almost confounding in their multiplicity, and his method of discharging 
them marvellous.” It is no wonder, therefore, that last month, when it 
was proper to celebrate his semi-centennial, or Jubilee year, there were 
proper resolutions spread upon the minutes of the Bergen County Court, 
nor that Mr. Justice Minturn should say: “Any man in this county, this 
State or this country, who can serve as a public official in the same office 
for fifty years, is not only worthy of having his name spread on the min- 
utes of this Court, but on the minutes of Heaven.” And Hon. William M. 
Johnson, in an address, said: “With all these admirable qualitics he 
possesses an integrity which could not be swerved by any suggestion of 
gain or hope thereof. No one, | think, would dare suggest to Schuyler 
Doremus to do an act which he believed to be wrong. So after all these 
years of public service he enjoys the respect and confidence of the mem- 
bers of the Bar and of all who come in contact with him.” Mr. Justice 
Parker, unable to be present, sent a letter saying: “L wish I could be pres- 
ent to grasp his hand.” 


Qn this subject of the many changes in the holders of important sub- 
positions in our leading State and county offices, and especially of the 
removal of excellent, tried, useful county Judges , Whenever a new official 
having the power of appointment comes into position and there is “a 
change of politics “in the office he ad, the Law JourNat has always spoken 
its opinion. We do not believe it “necessary for the good of the party, 
as is alleged, and we are certain it is not for the good of the general public. 
\What business man really cares whether a clerk or deputy of a county or 
other municipal office is a Republican or a Democrat so long as he 
honest, experienced, tair, faithful and courteous? Results are wanted, not 
politics. Of course there are exceptions. Some underlings are so officious 
as to politics that they are not impartial. Such should have no office of 
any kind. Others never parade their political affiliations on any occasion ; 
such should be considered real public servants whose permanency in office 
is a public blessing. A Judge holds peculiarly an important public posi- 
tion, and, if he also eschews partisanship while on the Bench and serves 
the State with uprightness and by righteous decisions, he should have a 
term of as many years as he continues to honor his calling. A judiciary 
which is elective, as in various other States, is certain to be based on 
political choices, but in New Jersey we are supposed to get far away 
‘rom that and, by appointment, to reward merit. Alas, it has not yet come 
to pass! Will it ever? 


i 


An interesting article appears in the “Minnesota Law Review” for 
\pril on the subject, “The Power to Suspend a Criminal Sentence for an 
Indefinite nap or During Good Behavior,” by Professor Andrew A. 
Bruce of the University of Minnesota. It considers the questions, first, 
where there is no statute has the trial Court an inherent power to suspend 
the execution of its sentence during good behavior or for an indetimite 
period? Second, where the statutes recognize or confer the power, are 
they unconstitutional in that they encroach on the prerogatives of the chief 
executives and of the Boards of Pardon to whom the Constitution of the 
State expressly grants the power? The first question is answered in the 
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negative, except in so far as suspension of sentences may be necessary to 
facilitate an appeal to the higher Courts, or to Iexecutive clemency, or to 
prevent the execution of an insane person, ete. The second question he 
answers affirmatively, but thinks the American Courts which have sus- 
tained such statutes have given erroneous reasons for their holdings. 
After quoting from decisions and drawing the distiiction between Court 
powers and Legislative powers, he says: 

“Having created and defined the offense, it [the Legislature], per- 
haps, under the constitutional provisions, would have no power to grant 
to the trial Judge the power io pardon the act, that is to say to wipe away 
the guilt. If, however, the penalty which was imposed by the Legislature 
involved no term of imprisonment or no fine, there would be nothing to 
reprieve, nothing to pardon, no punishment to wipe away (as Opposed to 
the guilt) except the suspended sentence itself. There is, therefore, no 
conflict with the Constitution and the Courts have too often confused the 
power of the Legislature or of the trial Judge to pardon, to reprieve, and 
to commute with the undoubted legislative power to define crimes and to 
prescribe their penalties. . .  . There is in fact no suspension of the 
sentence at all. The sentence is merely conditional and such a one as the 
Legislature has prescribed. It is that the convicted person shall not be 
incarcerated or fined, but shall be held under the surveillance of the Court 
and of the law. It is much like giving a peace bond. It is much in com- 
mon with our statutes against habitual offenders, but includes more of the 
element of mercy. The prisoner is told to go and to sin no more, but that, 
if he does sin again, his punishment shall be that which was awarded for 
the first offense. The suspension, if suspension it be, must be entered as 
a part of the judgment of conviction and as a part of the original sentence. 
It can not be allowed on a subsequent petition, for in that case it would be 
an exercise of the power to reprive if not of the power to pardon.” 

Of course our readers will recall what Judge Adams said so well in 
his first article in the Law JournaL, in November last, about Daniel 
Webster. We recently saw the copy of a private letter froma Mr. Trist, 
who married a granddaughter of Thomas Jefferson, to James Madison, 
for whom he was a confidential correspondent, on the great speech of 
Webster against Haynes. It was dated at Washington eb. 6, 1830, only 
eleven days after Webster’s renowned speceh.  Trist, who was an officer 
in one of the Departments, said he heard the address, and that he ( Web- 
ster) exhibited “the most drawing-room composure and decorum,” and 
that his speech abounded “in dispassionate and enlarged sentiments, detin- 
ite ideas, sound argument and, in some passages, Shakespearean vigor and 
effect. 2.) 2) The Vice-President must have been on the rack. ‘Why,’ 
said my brother to me, ‘this is no controversy, it is a master lecturing his 
boys; and, afterwards: ‘This is what [I have all my life been wanting to 
see—an orator,’ ”’ Then, continued Trist: “As a speaker he does not 
belong to the same species, or genus even, of any other I ever heard. It 
was really a Mammoth deliberately treading the cornbrake, and crushing 
obstacles which Nature had never intended to inpede him.” And this was 
from a man of strong Southern sympathies! So far as we know the 
above-named letter has never been published ; it was in a private sale at 
Philadelphia some years ago. 
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Phomas W. Shelton, whose signed articles in the “Central law 
Journal’ of St. Louis, are always vigerous and often imspiring, believes 
that lawyers, as a class, are not properly functioning as officers of the 
Courts, but that they are at least beginning to comprehend the proper 
attitude for them to take. Among other things he says: 

“A proper functioning in the Courts is at present impossible without 
evislative sanction, so far and so fast has the lLevislative Department 11) 
its trespass fixed its hold upon the Judicial Department. Under present 
legislative policy, the lawyer is the enemy instead of an officer and friend 
he Court. Instead of aiding by seeking out and eliminating flaws in 
© flow of justice, he creates them: he sets traps for the Judge and in- 
tently leads him and his adversary into error, And such conduct ts not 

ly ethical but it is obligatory under the present legislative policy, for the 
rm to uphold the adjective as well as the substantive law 


procedural law is also statutory. 
‘Tt can and ought to be said that an English lawyer, should an objection 
question, would almost drop from humiliation, or he would 
become indignant, at the questioning of his knowledge of the law of evi 
ense of ethics. The English lawyer works with the Judge and 


ras equally responsible and responsive as the 


( ( » the Transter Inheritance Tax law was made by 
evislature in ettect March ri, tg22 Cbut not retroactive), which 
harder on certain close relatives of a deceased testator and on 
es and on church organizations which hitherto have not been 
' Uli e, husband, children, grandchildren and adopted 
fected by the amendment, the perl exemption of the 
re But father and mother, brother and sister, daughter-in 


onger exempted on S5.o00, ete., but are put in 
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| Pat the Chief Justice of Pennsyl 
Robes  Moschzi-ker, who has contributed three article 
of the “University of Pennsylvania be 
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pparent we must all agree with the statement, previously 
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made, that the origin of trial by jury is not traceable to any particular in 
stitution, country or nation, but is the net result of the customs of he 
various peoples who contributed to English civilization, We must, how- 
ever, be impressed that the inauguration and development of the Norman 
system of recognition marked a distinet advance toward our present mode 
of trial; this Norman institution no doubt affected, and maybe was attected 
by, existing institutions of earlier Anglo-Saxon origin, just as the latter 
had been affected by, and perhaps to a degree moulded on, still more 
primitive ones, which showed Roman influence. [t nevertheless appear 
that the functions of the ancient and modern juries are distinet, m that the 
former, i most instances, were merely compurgators, deciding on then 


{ 


own knowledee, while the latter are pudees of tact, deciding on evid 


yet the two are connected by the tribunal of maxed functions, which de 

cided on its own knowledee, assisted by the testimony of witnesses: and 
from all of these came the jury, as now existing, which decides exclisive! 
on the evidence presented before it. Just when and precisely how the-« 
changes came to pass, as before said, are pomts which none of the stu 


dents of the subject seem able to tell us much about: but we know what 


widuee 
1 
Trial by jury has been a wonderful factor im countries under 
nl ne cat es ee ; i. "ae ae arene oop S dpecanmdiodl aaaas or43 conti ts 13 
we Mm CIVEIZALION, a biel iif \ ( lor grand Jury pre PCDI 
for erimes committed. But om our time and land the benetits of eitl 
y-tem have, we think, been overrated. .\ lawyer whose chent has a good 
case would far rather try his chances with an upright Judge than with 
a nuscellancous jury of twelve men. Crimimals, we believe, would | 
frequently get acquitted if tried by a good Judge than by a common 4 
\nd as to the grand jury system it often works well, though not always 
it may depend on the man accused, his position in polities, ete. Tlowever 


Ince an entire grand jury panel is not required to indict, there are less 
faalures in that system than im the petit jury system in, for example, ou 


larger cities. The real objections to the grand jury system is the deliv a 
ecasions in bringing criminals to prompt justices We have lone entet 
tained the view that when the publi Prosecutor of the Pleas obtaims 
knowiledve of it Supposed crime he ~hould Jac CTT COW read ta ubprena wit 
nesses at once and take their affidavits and submit them to the county 


Judge, who, if he is convinced the suspected person should be put upon 


his trial, should sign what is equivalent to an medictment and set the ea 
down for an early hearme. Vhen, if the law be not changed to dispens 
witha jury, he should issue hi precept for a jury to be returned for tha 
particular case. Where several crimes are vouched for during about the 
] 


same period, the precept could be for a jury to try the several cases to 
maumed., Some such arrangement would save the frequent long delays im 
securing justice for the public and punishing the guilty. Tt is the 1 
delays and uncertamties that aid criminals to believe that they may no 
be punished, and the general system of grand and petit: juries in this 
country has more to do with these delays than the Judges or even lawyers. 
Quick, certain punishment of the proved guilty offender is needed, to-day, 
more than ever before. And the jury system, both civil and erimimnal, 


should be chanved to allow of a three quarters’ UT verdict, 


WS 
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The “Chita,” or, more properly, “Chaika,” of the Russian so-called 
law, which is now referred to so often in the newspapers, and hinted at 
sometimes at the Genoa Conference as something Russia must abolish if it 
is to gain any headway as a civilized country, is thus briefly but clearly 
explained in an article in a recent number of the “Hlinois Law Review.” 
The article is by Mr. Allan J. Carter, and in part formed a part of a 
“Hearing of the Committee on Foreign Affairs of the Elouse of Repre- 
sentatives” at Washington in March, 1921: 

“A policy of terror” (such as a previous part of the article describ- 
ed) “could not be etfeetively carried out through such organs as the 
People’s Courts and the revolutionary tribunals. No matter how thor- 
oughly those institutions might be controlled by the central Soviet lier- 
archy, so long as they continued to function in public, they would be of 
little real value as instruments of terror. Hence the creation of the notori- 
ous ‘lextraordinary Commissions for Combating Counter-Revolution, 
Speculation, and Sabotage,’ familiarly known as the ‘Chrezvichaika,’ or 
‘Chaika’ tor short. These organizations, according to our Anglo-Saxon 
standards, have no resemblance to a judicial body. They are primarily 
administrative organs having power to arrest, imprison and put to death 
without any preliminary proceeding such we would consider as in any 
sense due process of law. The sessions of the Chaika are entirely secret, 
and there ts no right of appeal or power of review. There are apparently 
few if any rules of procedure and the accused has no right to be repre- 
sented by conte In fact, im most instances, he himself 1s not present 
when his case is disposed of, and is, of course, seldom if ever confronted 
with his accusers. Usually he is not officially informed of what he has 
been accused, even as he voes tO be shot or if more fortunate, to be re- 
leased, or returned to prison. A decree of the All Russian Central [execu- 
tive Committee, dated October 30, 1g1&, defined the status and structure 

the Extraordinary Commission and described its broad powers. The 
All Russian [extraordinary Commission, that is the central body in Mos- 
cow, is appointed by the Council of People’s Commissaries and works 1 
ose conjunction with the Commiussars of Interior and Justice, each of 
whom has representatives on the Commission. The local l’xtraordinary 
Commissions are sh and recalled and their funds provided for, by 
the executive committees of the local Soviets; but the presidents of the 
local Extraordinary ( saison have to be confirmed by the All Russian 
F.xtraordinary Commission, which thus dominates and controls not only 
extraordinary commissions, but much of the general work of the 


proposed amendment to the United States Constitution as advo- 

cated by a pretty large body of women suffragists reads as follows: “No 
political, civil or legal disabilities or inequalities, on account of sex, or 
Sv mall unless applying alike to both sexes, shall exist 
within the United States, or any place subject to their jurisdiction.” Such 
an amendment would upset about everything else, except voting and hold- 
s office, which the suffragists, and others who want to take care that 
hood and motherhood are not flung to the winds of a bygone age, 


-e¢ been toiling to secure. We wholly agree with “Law Notes,” which 


bhay 


hus aptly eriticises it: “As a means of correcting varying local discrimin- 
ations, the proposed amendment is about as judicious as the burning of 


yy 
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a house to rid it of rats. With the passage of that enactment would fall 
the minimum wage laws for women, the special regulations as to hours of 
labor by women, the statutes prohibiting night work by women, and a 
great mass of similar labor legislation based on the belief that by reason 
of their child-bearing function women in industry are entitled to special 
protection.” Doubtless some women will see this in time to alter the 
phraseology much before pressing it on Congress. 


The Chancellor’s appointment of Mr. Alonzo Church, of the Newark 


Jar, to succeed Vice-Chancellor Stevenson (who declined a reappoint- 
ment) gives much satisfaction to those who know the man and, of course, 
this represents the entire Bar of Iessex county as well as many outside. 
He was sworn in on April 17th at the Chancery Chambers in Newark, the 
oaths being administered by the Chancellor in the presence of the Chiet 
Justice, Mr. Justice Kalisch, Cireuit Judges Mountain and Dungan, and 
others; in fact the courtroom was crowded with members of the Bar. 
The new Vice-Chancellor heard his first case at Paterson on April 19. 
His first official act was to appoint Roger If. Salmon, son of the Clerk in 
Chancery, as his official stenographer. 

Vice-Chancellor Church is a son of the late Alonzo Church, at one 
time general counsel for the Chicago & Alton Railroad, and later Librarian 
in the United States Senate at Washington, D. C., and a grandson of the 
Rev. Dr. Alonzo Church, for many years Chancellor of the University of 
Georgia. On his father’s side he is descended from Richard Church, who 
emigrated from [:ngland in 1630 and was one of the founders of the 
City of Hartford, Conn. On his mother’s side he is descended from 
William Bradford, who came from England in 1620 in the “Mayflower,” 
and was the first Governor of the Plymouth Colony. Mr. Church was 
born in Chicago, HL, October 31, 1870. He removed to Washington 
with his parents in 1874. He was a page in the United States Senate in 
mk8i. He was graduated from Princeton University in r&o2 (A. M., 
1895). On his graduation he went to Newark and was for two years a 
reporter on the Newark “Daily Advertiser.” On the organization of the 
Essex County Park Commission in 1894 he was made Secretary, and in 
1QO8 became Secretary and counsel. Tle studied law in the oftices of the 
late Henry Young, Prosecutor of the Pleas of Essex county, and was ad- 
mitted to the Bar as attorney in 1&8 and as counselor in rgor. In 1go02 
he formed a law partnership with the late Joseph L.. Munn, for many 
years county counsel of Essex, under the firm name of Munn & Church, 
to which partnership former Prosecutor J. Henry Harrison was later 
admitted. On the death of Mr. Munn the firm name was changed to 
Church & Harrison, and later to Church, Harrison & Roche. In 1go8 Mr. 
Church was appointed by the Supreme Court a member of the State Board 
of Bar examiners, and, when appointed Vice-Chancellor, was Chairman 
of the Board. In 1915 he was appointed by the Chancellor a standing 
Advisory Master. He is a life member of the New Jersey Historical 
Society, a Past Master of St. John’s Lodge No. 1, fF. & A. M., a member 
of the Sons of the Revolution, of the Nassau and Cannon Clubs of Prince- 
ton and the Downtown Club of Newark. He is unmarried and lives with 
his sister, Miss Mary R. Church, at 421 Parker street, Newark. We pre- 
sent as a frontispiece to this number an excellent likeness of the Vice- 
Chancellor. 
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In our Journal of October last we reproduced an “Anticipated 
| | 


epitaph” concerning Lord Haldene, from an lenglish newspaper, to show 
as i there considered humor. It mterested some ot our 


lenelish humor 
readers. Another, on Sir Lric Cieddes, runs in this wise. It 1s too 
lenethy to give entire: 
“Beneathe 
Phys Sodde 
Lve ve remavines of on 
Once knowne toe ve worlde as 
SIR ERIC GEDDES 
Borne m= India, 
\nno Domim, 1875, | ; > 
llee wa ucated at Oxtord Miltary The College, y 
“ese 
Me Ca School, Edinburgh, 
! 
; te | \ I thatte tvm 
) ed t 1 ! t] 1 © DPSeTICT 
Wi 1 Deol V1 C mhe ye F) 
Ss) ‘ 1 \rmericka 
I earl There racdcle plave 
Wath mn 
| ( hee torsooke 
of chyldhoode. 
M es toc | nees of nought; 
Hlee try led { e hoope, 
Neither didde hee spinne ye toppe, 
Wi rt 1] or vie 
Lourtte 
disc 1 irom ve rst 
t e 4 1 ly ( 
blee ti i¢ 
ibbled o Purite 
( d hv Lhe th couplyng 
2 ( ( rye ‘ al 
A 95,4 
I ved tentlhie th | nite 
\ ( C Wial ( i 
} ( ell tere arly ilt 
\ ( iF Englande, and 
( 1 on re experience 
() , | : , wy 
Wa a] dd, 
Oo Dom 1O15 
(5 ] ND vaniitie Supy 





paz 


SOME REMINISCENCES, MOSTLY LEGAL 137 


SOME REMINISCENCES, MOSTLY LEGAL. 


BY HON. FREDERIC ADAMS, LOS ANGELES, CAL. 
VII. Or Wasuincton—TRENTON—NEWARK. 

My earliest memory of Washington is of two Luildings, the Capitol 
and the White House. 

I wonder how many of my readers have seen the Senate of the United 
States in session in the beautiful room now occupied by the Supreme 
Court, and have visited the House of Representatives in the noble room 
which is now the Hall of Statuary. This takes me back to the early 
Summer of 1856, when, with my father, I visited Washington for the 
first time. There was a gallery in what was then the Senate Chamber, 
along the curve of the wall, but not, I think, extending back of the seat 
of the Vice-President. I see again the view from the gallery. John Bell, 
of Tennessee, was making a dull speech about the Naval Retiring Board ; 
Lewis Cass, of Michigan, was peeling an orange, and William H. Seward, 
of New York, was reading a law book. Trivial enough, to be sure, yet 
even this glimpse has helped me to realize that the tranquil Courtroom 
in which | have since seen the gowned Judges once rang with the deep- 
toned eloquence of Webster in his speech against Hayne. Nor was 
tragedy far away from my view from the gallery. A gray-haired gentle- 
man who moved conspicuously about was Andrew Pickens Butler, of 
South Carolina; and a few days later a stalwart relative of Senator Butler 
made a peculiarly cowardly and brutal assault on Charles Sumner ot 
Massachusetts, and left him half dead upon the floor of the Senate Cham- 
ber because of words spoken in debate. Massachusetts proudly kept the 
chair empty for nearly four years until Senator Sumner could occupy it 
again. 

I next saw Mr. Seward twelve years later, as he rode up Broadway 
in the same carriage with President Andrew Johnson, then under im- 
peachment. How much had happened in that interval! 

In the House, on the same visit, I saw Nathaniel P. Banks, of Massa- 
chusetts, in the Speaker’s chair, and Howell Cobb, of Georgia, presiding 
over the Committee of the Whole. 

The corner-stone of the Capitol was laid by President Washington, 
on September 18, 1793. The building was burned by the British in 1814. 
I cannot find the date when it was rebuilt. It was after 1818, for Profes- 
sor Goodrich, who heard the argument of the Dartmouth College case in 
that year, says that the Court sat “in a mean apartment of moderate size 
—the Capitol not having been rebuilt after its destruction in 1814." The 
Capitol was certainly completed before January 19, 1824, for on that day 
Daniel Webster, then a member of the House from Massachusetts, in 
his memorable speech on the Greek Question, which first told the country 
what manner of man he was, said: “Even the edifice in which we assem- 
ble, these proportioned columns, this ornamental architecture, all re- 
mind us that Greece has existed, and that we, like the rest of mankind, 
are greatly her debtors.” A foot-note under this passage, in the Everett 
edition of “Webster’s Works” (1853), says: ‘The interior of the hall of 
the House of Representatives is surrounded by a magnificent colonnade 
of the composite order.” 
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In 1856 the Supreme Court sat on a lower level than that of the room 
which it now occupies, and [ should think under it. There I saw the 
Court, which then consisted of Chief Justice Taney, and Justices McLean, 
Wayne, Catron, Daniel S. Nelson, Grier, Curtis and Campbell. In a few 
months this Court was to decide the Dred Scott case. The enlargement of 
the Capitol and the construction of the present halls of Congress and the 
tall dome were then in progress, but incomplete. President Fillmore laid 
the corner-stone of this extension of the building on July 4, 1851, and 
Daniel Webster delivered an impressive oration. So much for my first 
visit to the Capitol. 

The White House, that Mecea of the American politician, was then 
occupied by President Franklin Pierce of New Hampshire, whose ex- 
quisite urbanity and sincere friendly feeling won all hearts. He, and the 
members of the refined and gracious household whom he gathered round 
him, were no strangers to me. The first floor of the original building 1s, 
| suppose, much the same now as it was then. On the second floor a very 
wide hall ran the entire length of the house, with rooms on each side. ‘This 
hall was closed at about the middle of the building by folding doors, which 
divided the family apartments from the official quarters in the east end 
of the building. A beautiful oval room in the fz amily part of the house was 
used as the drawing room, and looked out over the river to the Virginia 
hills 

In this room, as I well remember, the President spoke with great seri- 
ousness to my father and me. He said in substance this: ‘These Southern 
men feel that the North is not standing by and does not mean to stand by 
the compromises of the Constitution. They are very uneasy about it. If 
this becomes their fixed conviction the time will come when they will take 
their hats down from their pegs, and bid goodbye to Washington.” Just 
this happened before five years were up. President Pierce, who was 
himself thoroughly patriotic, knew the South. The North did not, but 
underrated the force and resolution of the group of ambitious, determined 
leaders who controlled Southern action. We now see that a clash was 
inevitable. 


It is a far cry from Washington to Trenton, from the boy of sixteen 
to the man of fifty-seven, on whom Governor Griggs conferred the honor 
of an appointment to fill a vacancy in the Court of Errors and Appeals in 
New Jersey. My quiet office practice had brought me into this Court, 1 
think, only twice. 3 one of these cases I was opposed by ex-Chancellor 
Wilhamson. In the other Henry C. Pitney was my senior associate, and 
I profited by his great resources of legal knowledge and forensic experi- 
ence, and by his demonstrations of power in all ways useful to our client, 
qualities which made him first a great lawyer and then a great Judge. I 
had been introduced to him by that excellent lawyer, John W. ‘Taylor, 
of whom I have much reason to think and speak with respect and affection. 

Tigranes said that the Roman force was too small for an army and 
too large for an embassy, which Mr. McCarter parodied by saying that 
‘the Court of [errors is too big for a jury and too small for a mass meet- 
ing.” A Court of sixteen members is unwieldly, but the people of New 
Jersey have refused to alter its Constitution in that or in any other par- 
ticular, so that the Court may fairly be called popular, and, for a Court 
as for an individual, popularity is a valuable asset. 
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Of the fifteen men who were my colleagues when I entered the Court 
of errors and Appeals in March, 1897, only one, William S. Gummere, 
is now a member of that Court—then an Associate Justice of the Supreme 
Court, now its Chief Justice. Most of the others have passed away, one 
of the wisest and best of the group very recently, Judge Bennet Van 
Syckel, after years of retirement, at an age which made him, perhaps, 
the Nestor of the legal profession in New Jersey. “What shadows we are 
and what shadows we pursue !” 

For several reasons, aside from the evident obligation to observe a 
becoming reticence as to confidential matters, | shall not write fully as to 
the Court of Errors and its Judges as I knew them. For one thing, my 
canvas is too small for such a picture ; then again it would be unnecessary, 
for the members of the Court were public characters, whose records and 
traits are well known, and, moreover, much of the best part of such a 
specific work of commemoration has already been admirably done. To 
refer only to the case of that remarkable man, Judge Jonathan Dixon ; 
what could I say that would add anything important to the tributes to his 
unusual powers by Chief Justice Gummere, Gilbert Collins, Judge Garri- 
son and Judge Reed, which may be found in Volume 73 of the New Jersey 
Law Reports? Yet I may be allowed a few comments as to him and others 
in matters personal to myself. 

To sit as | did for nearly six years opposite to Judge Dixon at the 
conference table and watch the mechanism of his mind in its easy, accurate 
play was a considerable part of a liberal education. He was born in 
Lancashire in humble life, and once told me that if [ had met him when 
he came to America I would not have understood him. ‘To one who knew 
his faultless English and finished articulation and elocution this fact 
speaks volumes as to his capacity for self-discipline, self-culture and self- 
control. He graduated at Rutgers in the class of 1859, went to the head 
of the very able Bar of Hudson county, and became a Justice of the 
Supreme Court at the age of thirty-five. Among his brother Judges his 
good-fellowship was perfect. He was the most helpful of men. If you 
were perplexed you went to him and he, at once, with sympathetic in- 
sight, understood your difficulty and cleared it away. If I must be critical 
I will say that he had a common law, rather than an equitable mind, and 
that his conelusions, though always logical and generally sound, were 
sometimes faulty because he did not take due account of some element 
of the situation which a wider view would have embraced. He and Judge 
Garrison were much together, and to those rare spirits | owe much of 
the intellectual zest and social enjoyment of my life at Trenton. Judge 
Dixon was the occasion, though not the author, of the best saying during 
my time. Judge Garrison said to him: “Judge Dixon, you know almost 
everything.” Judge Dixon, interrupting in his quizzical way: “Why do 
you say ‘almost?’” “Because,” said Judge Garrison, “there are some 
things which I have not told you.” 

When I became a Judge, Chief-Justice Beasley had just passed away, 
and I did not have the advantage of knowing him, though I was of course 
acquainted with and greatly admired his remarkable judicial powers. 
Vice-Chancellor Dodd, who had been a Judge of the Court of Errors, has 
told me in a very appreciative way that Chief Justice Beasley, who was 
often the Presiding Judge, would show much tact and address in guiding 
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a case through the vicissitudes of the argument and conference, and so, 
to use the Vice-Chancellor’s striking phrase, “induce a proclivity to agree 
with him.” 

That admirable and lovable man, Alexander T. MeGill, was Chan- 
cellor when | entered the Court. He once said to me: “While a case was 
on, Chief Justice Beasley would sometimes lean over to me and say: 
‘Chancellor, let us Sebldee how this case ought to be decided ;’”’ a sagaci- 
ous suggestion which, during my more than sixteen years of subsequent 
service at the Circuit, has helped me to solve many a legal puzzle. Chan- 
cellor MeGill was greatly honored and beloved by his associates. His 
health gave way under the strain of his exacting official duties. He was 
succeeded as Chancellor by Chief-Justice William J. Magie, who was a 
model of courtesy and easy dignity, and in the Court of [rrors, where | 
saw much of his, an excellent presiding officer. I never saw him at the 
Circuit where, by the testimony of the whole Bar, he was an incomparable 
Nisi Prius Judge. When he became Chancellor Judge Depue succeeded 
him as Chie f- Justice. [ have spoken of Chief-Justice Depue in a prior 
communication. He was always a power in the Court. 

It is natural to think of Judge Gilbert Collins in connection with 
Judge Dixon, for by a sequence of events their lives were curiously linked 
together. Collins was from Stonington, Connecticut, and would probably 
have been at Yale in my time if the death of his father had not thrown the 
burden of the family upon his young shoulders. He was never wanting 
in courage and self-confidence, and, by securing a position in the New 
York Custom House, placed his mother, and [ think a sister or sisters, in 
comfortable quarters in Jersey City, where he found easier terms than 
he could get in New York. He had some dreams of becoming a lawyer, 
and when a friend asked if he would like to be introduced to Jonathan 
Dixon, then a rising member of the Hudson County Bar, he gladly as- 
sented. The two men immediately took to one another, and Dixon offered 
him a position in his office at the same salary he was getting at the Custom 
House. Thence followed admission to the Bar, partnership, the Mayor- 
alty of Jersey City, and, when Dixon went on the Bench, the headship of 
the strong firm of Collins & Corbin. Then came a well-deserved Judge- 
ship, and finally a return to the Bar, where he became more than ever a 
leader. As my accession to the Court of Errors came next after his I 
took the next chair and so sat on his left, a relation highly advantageous 
to me, and [| think agreeable to both of us. He was a capital lawyer and 
practitioner and a thoroughly good fellow. I have enjoyed his hospitality, 
and the acquaintance of his family at his home in Jersey City and also 
at his delightful country place near Stonington, where [ last saw him. 

Among my seniors in office were two men whom [ ought to mention, 
Gottfried Krueger, whose dignified bearing and goodness of heart won 
him the respect and regard of all his associates, and John W. Bogert, to 
whom I was always strongly attached. I owe to Judge Bogert an in- 
teresting episode of my life. He was a farmer and lived at Hohokus. 
Learning that he was ill at home I took a Sunday to visit him. When I 
reached the Newark and Paterson Railroad station in Newark, to take an 
early train, | was surprised to see on the platform nearly all the fire in- 
surance men I knew, who told me that Paterson was “burning up.””. When 
the train reached Paterson, which was its terminal point, we saw an ap- 
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palling spectacle, houses burning near the track and on both sides of it, 
and to the left, where the main city lay, a pall of smoke and bursts of 
flame. The situation was evidently out of hand. As our connecting train 
came in from New York it looked like a bechive, with clusters of men on 
every coign of vantage, even the very roofs of the cars. I took the tram 
and went on to my destination. None of these things had disturbed the 
placidity of Hohokus. | found Judge Bogert quite well on his front 
porch, looking out on his broad acres and a flowing stream. ‘To my 
cautious inquiry whether he owned any real estate in Paterson he an- 
swered that he did. [ was able to locate it in probable safety and then 
I told the Judge about the fire. 

Willian H. Vredenburgh, of Freehold, a son of Judge Peter Vreden- 
burgh, came into the Court and took the seat on my left. He was my 
staunch friend. Garret Dorset Wall Vroom, a son of Governor Peter 1D. 
Vroom, came later. His very name is redolent of the old, high-bred and 
well-bred Democratic régime. It was a pleasure to see him at his fine 
house on the bank of the Delaware, in the heart of his family and among 
his beloved books. I need not say that the group of which I was a mem- 
ber are proud that one of our colleagues, Justice Mahlon Pitney, now 
sits on the Bench of the Supreme Court of the United States. 

There appeared one day a list, headed “Irregulee Generales,” purport- 
ing to be “Rules for the Guidance of a Judge of an Appellate Court.” 
It was conjectured that it might have originated in some musty parchment 
scroll, discovered in a nook of the State Archives, and dating perhaps from 
the time of Lord Cornbury. These Rules met with some acceptance and, 
for a time at least, were unofficially communicated to a new Judge when 
he joined the Court of Errors. | have lost my list and have forgotten most 
of them. Among those which | recall were these : 

“Stop, look and listen.” 

“Tf counsel disturb or interrupt you, be courteous.” 

“Tt is usual to make the head-note shorter than the opinion.” 

“Consider more dissenting opinions than you express, express more 
than you adopt, adopt more than you vote for.” . 

Judge Dixon, who was himself rather prone to dissent, wrote on his 
copy of this last-stated Rule: “Bene, Bene, Rene.” We disapproved the 
next Rule, his severely logical mind rejecting both alternatives. 

“If you have to elect between giving a good reason for a poor con- 
clusion, or giving a poor reason for a good conclusion, choose the latter.” 

The following Rule had the unqualified approval of Chancellor 
Magie: “In conference no more than three Judges should speak at the 
same time.” 

The list concluded with the following assurance : 

“Tf you faithfully observe these Rules your name will endure as long 
as the New Jersey Reports remain in print.” 

I cannot withhold a tribute of acknowledement to the four able and 
interesting men to whom [| am indebted for my opportunity: Governor 
John W. Griggs, who gave me my judicial innings; Governor Franklin 
Murphy, always my cordial host at Trenton and Newark, who put me 
into the Circuit Court; my friend and neighbor and associate in the Court 
of lerrors, Governor John Irranklin Fort, who continued me in the Cireuit, 
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and Governor Walter FE. Edge who kept me on the Bench till I thought 1 
wise to retire to what Lord Bacon calls, “that post of honor, the private 
station,” and whose unfailing courtesy and consideration | am glad to own. 


As my three sons, perhaps deterred by my example, rejected the Law 
as a means of livelihood, and as | had no young kinsman legally inclined, 
I disposed of my books en bloc. The patriarch of the American volumes 
was a defective copy of “The Laws of The Province of Massachusetts 
Bay,” which belonged to my great-great-grandfather, Peter Atherton, a 
blacks mith and Justice of the Peace of the Town of Harvard, Massa- 
chusetts, whose grave there I visited last summer. The fly leaves are 
filled with the record in his crabbed hand of marriages performed by him 
before the Revolution. His son was a resident in New Hampshire, and 
was, | believe, a Tory, but saw the error of his ways in time, and became 
Attorney-General of the State, and vigorously opposed the adoption of 
the Federal Constitution. His son was an excellent lawyer of Amherst, 
New Hampshire, whom I well remember, and the latter’s son was Charles 
Gordon Atherton of Nashua, same State, who was also a lawyer, and 
was called by the Free Soil party Charles Gag Atherton, because, when 
a Democratic member of Congress, he introduced a resolution that all 
Anti-Slavery petitions should lie on the table. I saw him only once, when 
I was a boy, in company with my mother, who was a favorite cousin. 
Some years later he fell down in the Nashua Courthouse, stricken with 
apoplexy while trying a case, and soon died, leaving a will in which he 
bequeathed his law library to me. Whoever has acquired “Verplank on 
Contracts’ may be interested to learn that Chief Justice Depue called it 
the best written law book he ‘i ‘we Tt is a brilliant and persuasive argu- 
ment in favor of the civil law rule of caveat venditor, and against the 
common law rule caveat emptor. My friend, Frank FE. Bradner, of the 
I’ssex Bar, tells me that he has become the owner of “Sheppard's Touch- 
stone,” an inestimable book which no lawyer's library should be without, 

of which I know only two things, that Sheppard did not write it and that 
1 have not read it. Mr. Bradner will probably read it. It could not be 
in better hands. 

In speaking about my books IT have anticipated somewhat, for those 
matters belong rather to Newark than to Trenton. 

There was an incident of Trenton life which did not fall under my 
own observation, but was authentically reported to me by a chief actor in 
the scene. A student from the northern part of the State went to Trenton 
‘o be examined for admission to the Bar, and fondly hoped to be asked, 
“What is Law?” The Iexaminer’s mind was on something else and he 
aid to the youth, who by that time was the only one unexamined: “What 
is the difference, in effect, between a mandatory injunction and a_per- 
emptory mandamus?” While the student was trying to analyze the ques- 
tion, one of the Judges of the Supreme Court interposed and asked the 
Inxaminer whether he himself knew. [ may say that both the Judge and 
Inxaminer came from Camden county, were on excellent terms, and in- 
deed had once been partners. The Examiner, being thus interrogated, 
answered that he thought that he did know. There ensued a spirited 
colloquy between the two learned gentlemen, during which the student, 
who was not invited to participate, quietly took his seat. Finally the 
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Presiding Judge said: “If the examiners are satisfied, the Court 1s 
satisfied.” The Examiners professed themselves satisfied, and the Court 
passed the entire class, with the result that this student was admitted to 
the rank and vrade of a member of the New Jersey Bar, with all the 
perquisites and emoluments to the same belonging or in anywise appertain- 
ing, on the basis of an examination consisting of one question, which he 
was not given an opportunity to answer, which he could not have an- 
swered if he had been given the opportunity, and the answer to which 
he does not know to this day. 

It would extend this communication beyond the allowable limit if 1 
should attempt to say how much [ think the State would have lost if this 
student, who is one of the most valuable members of the New Jersey 
Judiciary, had not been admitted to the Bar. 

Interesting as the Trenton life was, it is to Newark that my heart 
turns, and to the two Courthouses there; to the friendly group of Judges, 
State and Federal, who used to meet at the Bamberger table, one of whom, 
Judge W. H. Hunt, has come in the course of a singularly varied and 
interesting civil and judicial career to be Judge of the United States Cir- 
cuit Court of Appeals at San Francisco, and whom I yet hope to see here ; 
to sit again, in imagination, by the side of Chief Justice Gummere as he 
charges the Grand Jury, to feel his strong, sure grasp of the problems 
before him, and to recognize again in him one worthy to follow where his 
great predecessors have led; but most of all to revisit my own Courtroom, 
to see again the attentive jury, to hear again the well-knit or plausible 
argument, the ringing or seductive appeal, the venerable sophism which 1 
learned to know so well—“Far off its coming shone ;” to watch the daily 
scroll unrolled by the skilful hands of counsel and read there a record 
of human life, as Meg Merrilies saw it in the magic charm which she 
wove for the infant heir of Elaneowan: 

“Passions wild and Follies vain, 
Pleasures soon exchanged for pain, 
Doubt and Jealousy and Fear :” 

the chapter of accidents; the endless contentions and complications of the 
business world; the dear domesticities ; the pathetic economies and sacri- 
fices of humble homes; the flush of youth; the pride of maturity; the 
exultation of victory; the shadow of death; the mingled tragedy and 
comedy of our mysterious life here. 

T ask myself, what is the secret of the singular attraction which the 
service in my Courtroom had for me? 1 think it is this—that in the dis- 
charge of my duty as critic and commentator, and that is about what a 
Judge is, I found myself right against life itself, close to that invisible, 
elastic line, which Benjamin Franklin, with his genius for the concrete, 
found so easy to eross, but which to so many men of reflective minds is 
insuperable ; the line that separates the world of thought from the world of 
action. I would sometimes seem to myself to have passed the barrier and 
to be joining in the whirling dance. These loud voices are now low in my 
ear, like the lapse of waves on a quiet shore, but at the memory my pulse 
quickens, and, if T had the necessary time, strength and “gumption” | 
should like nothing better than to borrow a robe, take a hand in the noble 
game, and under the guidance of my honored successor try to bring my 
old job down to date, with modern improvements. . . 
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IN RE ESTATE OF GEHRMANN. 


(Essex Co. Orphans’ Court, April 19, 1922). 

Wills—Forfeiture of Legacy.—A clause in a will forfeiting a legacy in case of 
contest by the legatee will not be enforced against a next of kin contesting on the 
ground of lack of testamentary capacity, where the Court finds there was reasonable 
ground for such contest. 

In the matter of the [state of Charles Gehrmann, deceased. 

Messrs. Lindabury, Depue & Faulks, Proctors for Farmers Loan & 
rrust Co., executor, ete. 

Mr. William Hauser, Proctor for Charles I°. Gehrmann. 

Mr. Arthur T. Vanderbilt, Proctor of Alien Enemy Custodian. 


FLANNAGAN, J.: The will of Charles Gehrmann provides in its 
third clause for a cash legacy to his son, Charles FF. Gehrmann, and by 
the ninth clause he leaves his residuary estate to trustees, with a provision 
for the payment to Charles of a certain part of the income therefrom dur- 
ing his life. The eleventh clause reads as follows: 

“Eleventh: In case any beneficiary shall directly or indirectly contest 
this will or dispute any clause or provision thereof, such ae shall 
receive nothing hereunder, and thereupon my estate shall be distri ibuted 
in like manner as ~— such contesting beneficiary had died before me. 

Charles filed a caveat and contested the will on the ground of lack 
of testamentary c: sauely. The Court decided against him, but said that 
“unquestionably the will was made from bigotry and prejudice,” and 
“that the caveator herein had reasonable cause for contesting the validity 
of the said will.” 

The will contemplated the conversion of the entire estate into per- 
sonalty, and there was no specific disposition over of Charles’ share to 
any particular beneficiary in case of a contest by him; under the provisions 
of the will it became part of the residuary estate. There is no provision 
in the will requiring acquiescence therem as a condition to receiving bene- 
fits thereunder; Charles never acquiesced in its provisions by accepting 
benefits thereunder; he has not received his legacy. 

Though the authorities differ, there is abundant authority for the 
proposition that clauses of this character will not be enforced where the 
Court decides that there was “probabilis cause legandi.” Powell v. Mor- 
gan, 24 Vern. go (1688); Nutt v. Burrell Cas., temp. King James I 
). “So, if a device is to A, upon condition that he do not dispute the 
will, it will not be a breach if there is probable ground of contest.” Comyn. 
Div. (1825), Vol. 2, p. 539 (2 Q. 6); Adams v. Adams (1892), 1 Ch. 369 
ey. pee Xe gtk pp. 375. 377; Wallace v. Wallace (1898), 24 Vic- 
torian [zy Re ps. 859, 886: Williams v. Williams ( igi2), 1 Ch. 399, 4or; 
So Siacel Ik Tras Co. v. St. John, g2 Conn. 168; Jackson v. Westerfield, 
61 How. Pr. 407 et. seq.; Rouse v. Branch, ot So. C. 111; Roper on 
legacies, Am. ed. 1848, Vol. 1, p. 794; Schouler on Wills, Vol. 1, p. 809, 
sec. 605; In re Wall (Ketcham, Surrogate), 136 N. Y. Supp. 452; In re 
Kirkholder, 157 N. Y. Supp. 37; In re Friend, 209 Pa. 442. 

The ubject is fully and ably discussed in the Friend case (supra). 

It must be conclusively presumed that the future findings of the 
Courts will be correct and their judgments just and equitable. 

Where, therefore, a testator inserts in his will a clause that any one 
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who contests it shall be debarred from taking anything under it, it is 
equivalent to saying, if taken at its face value, that one who takes the 
necessary steps to cause justice or equity to be done takes the risk of in- 
curring a forfeiture for so doing. Such clauses, if literally construed, 
are merely attempts to intimidate relatives from seeking justice where it is 
administered under the laws of the land. 

It is natural and proper to wish to avoid vexatious, unreasonable and 
wasteful litigation. But a man would neither be just nor mentally whole- 
some who would obstruct the ascertainment of the truth, if he should know 
that at the time of making his will his testamentary capacity would have 
become such as to be reasonably in doubt, and that his will would dis- 
criminate against the natural objects of his affection in favor of those for 
whom he had no affection at all. 

Such clauses contemplating forfeiture and not compensation should, 
like all provisions of forfeiture, be strictly construed and looked upon with 
disfavor. The Courts have always refused to enforce penalties created 
by act of private individuals. Sedgwick on Damages, Vol. 1, p. 758, Sec. 
390; Taylor v. Sandiford, 7 Wheat. 13; 16 Cyc. 75, 77. 

Clauses seemingly demanding a forfeiture should not be construed to 
effect forfeitures unless no other alternative is open. If the rule of rea- 
son can be applied it should be. 

In Smithsonian Institute v. Meech, 169g U. S. 412, 415, the testator 
made legacies to certain beneficiaries expressly on condition that they 
acquiesce in the will. The Court, in quoting Roper on Legacies with 
approval, says : 

“Where legacies are given to persons upon condition not to dispute 
the validity of, or the disposition in, wills, or testaments, the conditions 
are not in general obligatory, but only im terrorem. If, therefore, there 
exists probabilis causa legandi, the non-observance of the conditions will 
not he forfeitures (citing cases). The reason seems to be this: a court of 
equity does not consider that testator meant such a clause to determine 
his bounty if the legatee resorted to such a tribunal to ascertain doubtful 
rights under the will, or how far his other interests might be affected by 
it, but only to guard against vexatious litigation.” (VP. 413). 

The Court concludes : 

“And when a testator declares in his will that his several bequests 
are made upon the condition that the legatees acquiesce in the provisions 
of his will, the Courts wisely hold that no legatee shall without compliance 
with that condition, receive his bounty.” (1. 415). 

No such provision requiring acquiescence in the will as a condition 
to participation thereunder is, as already stated, found in the Gehrmann 
will and Charles has not received any benefit under it. 

These authorities support the view that where there is no provision 
requiring acquiescence in the will in the form of a condition upon com- 
pliance with which benefits thereunder could only be received, and there is 
no acquiescence therein by the receipt of benefits thereunder, a clause 
for forfeiture, such as the instant one, will be construed not to contemplate 
a case where there was probabilis causa legandi, and hence not to require 
a forfeiture where the Court finds that probabilis causa legandi actually 
existed. 

If clause eleventh of the Gehrmann will is to be taken at its face 
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value, it is an attempt by intimidation to obstruct and restrain access and 
appeal to Courts of justice and the exercise of their jurisdiction. 

In Riley v. Jarvis, 43 W. Va. 43, it is said that, at common law, 
“Parties could not, by agreement, oust the Courts of their jurisdiction 
assigned them by law, and could not debar themselves from appealing to 
the law and tribunals of the land.” (P. 48). In Insurance Co. v. Morse, 
20 Wall 451, the Court says (quoting with approval from Scott v. Avery, 
5 House of Lords Cases 811): “There is no doubt of the general principle 
that parties can not by contract oust the ordinary Courts of their jurisdic- 
tion.” (P. 451). In support of the same principle, see Meecham v. 
Jamestown F., ete., R. R., 211 N. Y. 346; Hamilton v. Home Ins. Co., 
137 U. S. 370; 13 C. J., pp. 455-457. Secs. 397, 398. 

If parties themselves are not allowed by contract for a consideration, 
and where their own consent is given, to oust the Court of jurisdiction 
over themselves, should a testator be supported in an attempt to intimidate 
others from resorting to the Courts where reasonable grounds for so doing 
are found to exist? Should his language be construed to so intend unless 
he expressly provides that forfeiture shall occur for all contests, whether 
reasonable or unreasonable 7 

In re Kathan’s Will, 141 N. Y. Supp. 710 (705), Surrogate Fowler 
says: 

“\We must remember that the statute of wills is a part of the public 
law, and a condition that an heir shall not be permitted to show testator’s 
want of testamentary capacity or his other non-compliance with the statute 
of the State without forfeiting the legacy is, | think, contrary to public 
order and policy, and the condition certainly, if subsequent, ought to be 
adjudged void. This was the tendency of the early common law. Morris 
v. Burrough, 1 Atk. go4. The decision of the Supreme Court of the 
United States in Ins. Co. v. Morse, 20 Wall, 445, 22 L. Ed. 365, proceeded 
on the same principle. It was there held that every citizen is entitled to 
resort to all the Courts of the country, and an agreement in advance that 
he shall not do so is void. Jf this is true of an agreement it ts equally true 
of a condition ina will.” 

If the testator had attempted to accomplish by direction what he has 
attempted by intimidation, it would have been unhesitatingly disregarded. 
If he had provided that no beneficiary should contest his will on the 
ground of lack of testamentary capacity without mentioning any penalty, 
the attempt would have been illegal as an attempt to oust the Court of 
jurisdiction and, therefore, contrary to public policy. Should the attempt 
be any the less objectionable, or any more in harmony with public policy, 
because of the addition of a forfeiture? The circumstances of a bene- 
ficiary can leave him or her so helpless and incapable of self-support that 
the hazard of forfeiting all would be just as effective as an absolute 
prohibition, 

Will the Court respect an attempt to oust it of its jurisdiction without 
its consent, where reasonable grounds exist for invoking its aid? 

Charles Gehrmann under the statutes of our State had rights as one 
of his father’s heirs and next of kin if his father lacked testamentary 
capacity. To construe the clause of his father’s will to mean that he 
should suffer a forfeiture for causing the truth to be determined and 
justice administered in the tribunals established by law, when he had rea- 
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sonable ground to believe that his father lacked testamentary capacity, 
seems to me would be an unreasonable construction. As his father’s oldest 
son, accustomed to conduct his father’s business under a sweeping power 
of attorney during his absence, it was almost his moral duty to his father’s 
better days to see to it that all doubts of testamentary capacity should be 
removed before a distribution was made under a will executed at a time 
when his father’s testamentary capacity was doubtful. 

The purpose or intent of Charles’ effort was not to thwart his father’s 
will, but to ascertain whether or not it was his father’s wishes, or the 
conception of a deranged mind, which the will expressed. To construe 
Clause eleventh to mean that Charles was subject to forfeiture for his 
appeal to the Courts as an heir and next of kin, where reasonable ground 
for appeal existed, would, under these authorities, construe the clause in 
such a manner as to render it invalid as an attempt to oust the Court of 
jurisdiction and, therefore, against public policy. 

How then should the clause, in the light of all the authorities cited, 
be construed? It should be construed as a provision (to use the language 
adopted by the United States Supreme Court) “merely to guard against 
vexatious litigation.” 

But it is argued, that the Courts of this State have held to the con- 
trary. The decisions referred to are: Hoit v. Hoit, 42 N. J. eq. 388; 
Kayhart v. Whitehead, 77 N. J. leq. 12, Affd., 78 leq. 580; and Guaranty 
Trust Co. v. Blume, 92 N. J. Eq. 540. 

In none of these cases is the question of forfeiture or of public policy 
involved. The last two cases were decided upon authority of the first case. 

[ do not consider these cases as inconsistent with the views above 
expressed. In these cases the testator incorporated a provision in his 
will imposing upon any one who might contest it the payment of the 
expense of such contest. In none of these cases was there a forfeiture, or 
any bequest of personalty or devise of realty, involved. In all of these 
cases the beneficiary accepted the testator’s gift, and the cases were all 
three decided upon the broad equitable principle, well recognized in the 
other cases cited above, that “he who accepts a benefit under it (a will) 
shall adopt the whole by conformity to ail its provisions.” Hoit v. Hoit 
(p. 391). The Court in Hoit v. Hoit further says: “It is not a case of 
forfeiture by the terms of the will but one for compensation.” (P. 391). 

It is only because of the forfeiture involved that a clause becomes 
intimidative, or falls in the category of an attempt to oust the Court of 
jurisdiction, In the New Jersey cases cited no forfeiture is involved, no 
attempt to oust the Court of jurisdiction is made. The clause merely 
imposes an obligation to compensate, and only to a degree which the Court 
itself fixes. very suit which is brought in this State carries with it the 
prospect of paying costs in case of defeat. This cannot be looked upon as 
intimidating, or as an attempted ouster of jurisdiction, or as a forfeiture. 
Nothing is more uniform in the law in this country than that the losing 
party must pay the costs. 

In Von Staals Will (Beekman, Surrogate), 145 N. Y. Supp. 316 
(307), where a clause providing for the payment by an unsuccessful con- 
testant of the expenses of the contest was involved, the Court refers to 
the New York rule, that where the question of reasonableness of the con- 
test is not involved, clauses forfeiting legacies of personalty in case of con- 
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test by the legatee are void where there is no gift over, and that a general 
gitt of the residue is not a gift over (see establishing this rule, In re 
Arrowsmith, 147, New York Supp. 1016, Affd., 213 N. Y. 704; In re 
Field, 186 N. Y. Supp. 526) ; and though recognising that that rule, which 
turns on the presence or absence of a gift over, had been enunciated, the 
Court held that it did not control the case under consideration. “The Court 
adopted the rule laid down in Hoit v. Hoit (supra) on that subject, ex- 
pressly approving and following that case, thus taking the view that 
clauses for forfeiture of entire legacies and clauses for compensation by 
payment of expenses of an unsuccessful contest stand on a different basis. 
The Court says (p. 315): 

“It does not seem necessary in the construction of this provision 
[referring to the provision for payment of expenses] to decide whether 
a gift over is necessary to the validity of a condition against contest in a 
case of a bequest of personal property. The character and terms of the 
provision against litigation in this case differ from the character of pro- 
visions of wills declaring legacies to contesting legatees void.” 

It is said in support of forfeiture clauses in wills that some testators 
wish to guard against the exposure of family skeletons which litigation 
would entail; and that they should be upheld in interposing a penalty to 
prevent it, but I think it is more in keeping with the spirit of the law to 
say that protection against intimidation from resort to Courts of justice 
for the settlement of bona fide claims based on reasonable grounds should 
be more precious than tenderness for individual pride. 

Ientertaining these views, the eleventh clause of the Gehrmann will 
must either be held invalid as a forfeiture and an attempt to oust the Court 
of jurisdiction, and therefore against public policy, or it must be construed 
to inhibit only unreasonable or vexatious litigation. As the Court has 
already held that no such litigation was instituted, it follows that in either 
event the caveator, Charles Gehrmann, has not forfeited his rights under 
the will. 

The will provides legacies for Richard Lerche, $1,000; Paul Gehr- 
mann, $4,000; Annie Wunderlich, $2,000; Alma Kierwitz, $1,000, and 
Magistrate of Nordhausen, $1,000. The testator further provides that, 
upon the death of his wife (which has not yet occurred), a further pay- 
ment of S15,000 is to be made to Paul Gehrmann, and he also, after pro- 
viding turther for certain of said legatees, constitutes said Paul, or his 
issue, or next of kin, the ultimate beneficiary of his residuary estate. As 
the legatee above named were alien enemies at the time of testator’s de- 
cease and at the time the legacies were demanded of the executor and 
trustee by the Alien Property Custodian, such legacies must be paid to him. 


— 


An infant who has compromised his claim for damages for personal 
injury, and executed a release of his cause of action, is held entitled in 
Clinchfield Coal Corp, v. Couch, 127 Va. 643, 104 S. E. 802, after attaining 
majority, to repudiate the compromise and recover just damages, but must 
credit the sum which he receives by way of compromise and settlement. 


That negligence on the part of a surgeon cannot be inferred from the 
tact alone that a patient died under the anesthetic, is held in Loudon v. 
Scott, 58 Mont. 645, 194 Pac. 488, annotated in 12 A.L.R. 1487. 
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ROGERS v. LANE. 


(Monmouth Common Pleas, June 7, 1921). 
Replevin—Recovery of Engagement Ring as Conditional Gift on Marriage Not 
Consummated. 

Case of Richard Rogers, Plaintiff, against Myrtle Lane, Defendant. 

Messrs. Geran & Matlack for Plaintiff. 

Mr. Joseph M. Turner for Defendant. 

LAWRENCE, J.: Plaintiff seeks in this action to recover posses- 
sion of a diamond ring. Defendant alleges an absolute gift of the ring 
and denies plaintiff’s right to its return. The case was heard before the 
Court without a jury by consent. The following facts are found: 

1. Shortly prior to or during the fore part of April, 1917, plaintiff 
and defendant entered into an engagement to marry. In recognition 
thereof, plaintiff gave to defendant one or more rings and a trinket or two, 
and promised her the diamond ring, possession of which is now sought 
by him. The parties agree that this ring was to have the usual significance 
between those under an engagement to marry. 

2. On August 13, 1917, plaintiff gave to the father of defendant 
(who was engaged in the diamond business) his check for $218, with 
instructions to purchase a diamond ring and give it to the daughter. This 
the father did, and defendant thereafter wore it admittedly as an engage- 
ment ring until the breaking of the relation by the plaintiff and the 
acquiescence of the defendant. The ring was to signify the understand- 
ing between the parties as to their future marriage, no definite date for 
which was ever agreed upon. 

3. On February 22, 1918, plaintiff, having in the meantime been 
called into the draft, and being then in a training camp, wrote defendant, 
breaking the engagement to marry. Defendant consented by letter to his 
action, and, later on, April 18, 1918, wrote plaintiff accounting for certain 
moneys previously given by him to her, and returned to him “all of your 
things but one.” By this she meant that she retained the diamond ring, 
which she wrote she felt “under the circumstances I may just as well 
keep . . . as you, for you are probably expecting to go over soon 
and thinking of having a good time on all you have first,” but then stating 
in her letter: “When you return, the ring is yours,” thus clearly indicating 
its character. 

4. On the return of plaintiff from War service, and after his dis- 
charge, he demanded the return of the ring. The demand was not com- 
plied with, because defendant “had changed her mind and thought she 
would like to keep it.” Shortly before or after defendant’s return from 
service in the army, defendant married one Lane. Plaintiff likewise had 
married prior to bringing this suit. 

5. The ring in question was a gift conditioned on the marriage of the 
parties. The condition was not met and cannot be consummated in view 
of the breaking of the engagement and subsequent marriage of the parties 
to other persons. 

At the conclusion of plaintiff’s case, counsel for defendant moved for 
a nonsuit on the ground that a conditional gift had not been shown. The 
motion was denied and exception allowed. 

A gift made in consideration and as an evidence of an engagement 
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to marry, not followed by marriage but which engagement is subsequently 
dissolved by mutual consent and the parties thereafter marry other per- 
sons, may be recovered. 
On the facts found in this action, plaintiff is entitled to judgment 
for possession of the diamond ring in question. No costs will be allowed. 
[In connection with above decision, see article in “Miscellany,” post, 
“An English Ring Case.”—Epiror }. 


VAN BLARCOM v. CITY OF PATERSON. 


(Passaic Circuit Court, March, 1922). 

Street Dedication—Want of Acceptance—Discharge of the Servitude. 

Case of John Van Blarcom et al., Plaintiffs, against City of Paterson, 
Defendant. Before the Court without a jury. 

Mr. Edward F. Merrey for Plaintiffs. 

Mr. Francis Scott for Defendant. 

MEMORANDUM. 

SILZER, J.: Suit for trespass against the City of Paterson for 
having taken and opened what is known as Wall avenue. 

Plaintiff admits that the owners of the property in 1870 dedicated 
the land in question as a public street, then known as Lexington avenue, 
now Wall avenue. 

The contention is that the street was never accepted by the city until 
1919, when the city opened and improved the street. 

There is no proof that the city ever accepted the dedication. There 
are no records that the body authorized to bind the city ever took action, 
and there is no satisfactory evidence of such use as would indicate such 
acceptance. It is true that some casual use was made of the land, and 
that people walked over it, and that a wagon with great difficulty could be 
pulled over it, but it is quite apparent from the contour of the land that 
no real use was made of it. It is also very clear that the proper authority 
never took any such steps as would charge the city with responsibility, such 
as would follow acceptance of the dedication. 

This status continued from 1870 until 1g19. During that time the 
statute of 1906 remained upon the book. 

Generally speaking this statute (Com. Stat. 4467, sec. 82g.) provides, 
that, where a street is dedicated and not laid out, or accepted, and is af- 
terward sold to some other person, the land is freed and discharged of the 
servitude, provided 20 years shall have passed. 

Such was the situation in this case, and hence the property was freed 
and the title vested in the owner. 

The statute was repealed in 1918 (P. L. 1918, p. 660), but this could 
have no effect upon the rights which had already become vested. 

Judgment will, therefore, be entered for the plaintiff for damages 
of six cents and costs. 





A broker authorized by his principal to sell for cash at a specified 
price does not earn his commission by procuring a purchaser at the price 
asked who proposes to assume a mortgage upon the property and pay 
the difference in cash.—H. W. White Inv. Co. v. Kelso, Minn., 184 N. W. 
790. 
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INcOoME TAx ON ExecuTors’ COMPENSATION. 


Alfred G. Vanderbilt by the eleventh clause of his will bequeathed to 
his brother Reginald $500,000; to his uncle Frederick, $200,000; to F. M. 
Davies, $500,000; to H. B. Anderson, $200,000; to F. L. Merriam, $250,- 
000. By the sixteenth clause he appointed the above-named legatees his 
executors, and provided “that the bequests herein made are in lieu of all 
compensation or commissions to which they would be otherwise entitled as 
executors.” 

The persons named qualified as executors, and are now administering 
the estate. A suit was brought by the United States against the executors 
to recover income tax on these bequests, and the question presented was 
whether the legacies are exempt as “bequests” or lable under the income 
tax law as “compensation for personal services.” Judge Learned Hand, 
of the Federal District Court, Southern Division for New York, in over- 
ruling defendants’ demurrer, says in United States v. Vanderbilt, 275 
Federal Reporter, 109: 

“There seems to me no question whatever that these legacies, in part 
anyway, are compensation for personal services. When the testator pro- 
vided that they should be in ‘lieu of all compensation or commissions to 
which they would otherwise be entitled as executors and trustees,’ he could 
only have meant to substitute the legacies in the place of their statutory 
compensation. If a substitute, the legacies must themselves have been 
compensation, and, since the commissions would certainly have been for 
‘personal services,’ the substitute itself was the same. It is true that 
the form of the compensation is a ‘bequest,’ and a ‘bequest’ 1s exempt ; 
hence there is a verbal contradiction between one part of the statute and 
the other. Yet I cannot doubt that all bequests are not exempt. Suppose, 
for instance, that a man agreed to leave another a legacy if he would 
take care of him while he lived. The legacy would be a ‘bequest,’ but 
can any one suppose that it would not be ‘compensation for personal 
services, which would be taxable?” 


CrIMINAL LIABILITY FOR NON-SUPPORT OF CHILD. 


June 1, 1919, was their wedding day, and John and Ella started on 
their martial career in San Diego, California. They were both young, 
he 21 years old and she but 1&8, and his worldly goods consisted of about 
$150. He had just been discharged from the army, and for the following 
few months he made their living by doing odd jobs around the city. He 
then went to Oakland, where [lla joined him a few weeks later, where 
they made their home with his mother. She became dissatisfied and un- 
happy, and her parents, upon being notified, went to Oakland and _per- 
suaded him to allow her to return to their home pending confinement. He 
declined an invitation to accompany her. The parents, who were well-to- 
do people, insisted upon providing a home, food, and shelter for their 
daughter, and her husband only contributed a small sum of money and a 
few articles of clothing. The young husband was later informed against 
and convicted of failing to furnish necessaries to the child. The California 
District Court of Appeal, Second District, Division 1, reversed the judg- 
ment, and the Supreme Court in Bank denied a hearing, in People v. 
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Clarke, 201 Pacific Reporter, 465. Judge Shaw wrote the opinion for the 
former Court, wherein he said, in discussing the husband’s duty: 

“While it is true that defendant was under obligation, both morally 
and legally, to furnish such necessaries rather than have the child de- 
pendant upon the grandparents therefor, nevertheless his omission so to 
do imposed no burden upon the State, nor was the welfare of the child, 
in which the State is interested, jeopardized or affected by such omission. 
In our opinion, the statute should not be construed as a law punishing a 
father for failure to perform his duty as such, but to secure to minor 
children, who in the future are to become citizens, the necessary food, 
clothing, and shelter, without which. destitution would follow, and their 
lives and health be endangered, and thus protect the State from a burden 
which would otherwise devolve upon it. So long as they are properly 
cared for without intervention on the part of the State, it is not interested 
as to the source from whence the supplies come.” 





In Or. L. § 6633, providing that, if a workman entitled to compensa- 
tion under the act refuses to submit to such surgical treatment as the 
Commission deems “reasonably essential” to promote recovery his right 
to compensation shall be suspended, the words “reasonably essential” are 
used in a relative sense, and imply the necessity of considering not merely 
the opinions of medical men, though all of them agree, but all the facts be- 
fore attempting to decide; and right to compensation is suspended only if 
the workman refuses to submit to an operation to which an ordinarily 
reasonable man would submit if similarly situated—Grant v. State In- 
dustrial Accident Commission., Ore., 201 Pac. 438. 





That one is not guilty of assault with intent to commit robbery, in 
using force and threats for the purpose of obtaining money to apply upon 
a debt which he in good faith believed to be due him from the person 
assaulted, is held in the Texas case of Barton v. State, 227 S. W. 317, 
which is annotated in 13 A.L.R. 147, on the subject of robbery, or assault 
to commit robbery, as affected by intent to collect debt. 





A mortgage void for usury is held not to be within the operation of a 
provision in a fire insurance policy that it shall be void if the subject of the 
insurance be personal property and be or become encumbered by chattel 
mortgage, in Lipedes v. Liverpool & L. & G. Ins. Co. 229 N. Y. 201, 128 
N. E. 160, annotated in 13 A.L.R. 550, on invalid or ineffective en- 
cumbrance as breach of condition against encumbrances. 





Acting on the advice of a justice of the peace is held in Kable v. 
Carey, 135 Ark. 137, 204 S. W. 748, not to be a defense to an action for 
malicious prosecution, but evidence thereof may be considered as tending 
to show absence of malice and in mitigation of damages. 





An executor or administrator who is himself a practicing lawyer 1s 
entitled to employ and pay from the estate an attorney for the performance 
of the usual and ordinary legal services that are incident to a probate 
proceeding.—In re Graham’s Estate, Cal., 201 Pac., 456. 
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SOME STATE NOTES. 


Mr. Clark Mek. Whittemore and 
Mr. Donald Hl. Mclean have form- 
ed a law partnership under the firm 
name of Wittemore & Melean, 
with offices at 215 Broad street, 
elizabeth. Associated with them 
are Messrs. Edgar Hl. Pinneo, Sig- 
urd A. Emerson and Donald D. 
Hand. Mr. Melean has withdrawn 
from the firm of Vail & Melean, 
and ex-Judge Benjamin A. Vail 
continues im practice alone at 120 
Broad street, lelizabeth. 

These nominations by the Gover- 
ner were not confirmed by the Sen 
ate: Austin Hl. Swackhamer for 
Judge, and J. J. Summerill, Jr., 
Prosecutor of Gloucester county, 
and Llewellyn Hildredth for Prose- 
cutor of Cape May county. The 
(governor withdrew the name of 
Daniel V. Summerill, of Penns 


Grove, to be Judge of Salem county , 


and substituted that of Charles 
Mecum, of Salem, who was con- 
firmed. 

Mr. Charles Hl. Lambert, city 
clerk of Rahway for over eighteen 
years, died suddenly from apoplexy 
on April &th. Tle was 60 years of 
ave and had served as member of 
the Common Council and as Police 
Judge for several terms. 

Mr. Alonzo Chureh, of the firm 
of Church, Harrison & Roche, of 
Newark, has been appointed Vice 
Chancellor and took office April 17 


last. (See “fditorial Notes.) 
AN IMPORTANT PUBLICATION. 


\s during two preceding years, 
Mr. John P. Dullard, recently State 
librarian at Trenton, has prepared 
for 1922 a “Descriptive List of 
laws and Joint Resolutions” en- 
acted at the last Legislative session. 


By it, without waiting for the pub- 
lication of the volume of laws, law- 
yers can determine what bills were 
passed and became laws, and, while 
their full scope necessarily does not 
appear in the abstracts given, one 
can know whether and what im- 
portant subjects are dealt with in 
these Act The pamphlet is one 
of 27 paves, including an Index, and 
has already become a vade mecum. 


AN ENGLISH RING CASE. 


In the London Times of Febru- 
ary last we find an English wed- 
ding-ring case thus reported, as in 
the “'ing’s Bench Division,” before 
Mr. Justice Bray: 

The hearing of the case of Jeff- 
reys v. Lack was concluded. It 
raised the question whether gifts by 
prospective parents-in-law were in- 
tended to be absolute or conditional. 

Mr. Lever, addressing his [ord- 
ship, said that efforts had been made 
to arrive at a settlement, without re- 
sult. 

The plaintiff's daughter, Miss 
unice Vera Jeffreys, gave evidence 
ef the purchase of the motor-car as 
a wedding gift, and of the engage- 
ments being broken off. She said 
that after the final quarrel, she told 
her fancé through the telephone that 
she considered that he had acted 
hike a ead, and that she supposed he 
would return the car, and the gold 
wateh and chain, which belonged to 
her Inte father. He replied that he 
certainly would not, and when he 
was threatened with proceedings he 
rejoined: “Loam out to fight, and 
you know [Tama fighter.” 

Mr. Sharp said that) whatever 
night be the right as to contractual 
obligations between the — parties 
themselves, there were no— similar 
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obligations resting on friends and 
relatives. 

Counsel suggested that the in- 
tention of both parties was really 
the essential point. He had been 
able to discover a treatise in the 
Middle Temple Library, dated 
1632, entitled “The Lawe’s Resolu- 
tion of Woman’s Rights and the 
Lawe’s provision for Women.” It 
was there laid down: “Si sponsus 
dedit aliquid et aliquo casu impedi- 
untur nuptiaa donatio penitus re- 
scinditur nist osculum intervenerit” 
—which might roughly be translat- 
ed that gifts were to be returned in 
the event of a broken engagement 
with the exception of kisses, but the 
learned author quaintly added that, 
as to these—since part of the kiss 
must be taken to be to the advantage 
of the person kissed, but half of the 
kiss was returnable. (Laughter). 

The defendant, in giving evidence 
on his own behalf, said that he con- 
sidered ‘‘a gift a gift,” and certainly 
claimed that the motor-car was his 
private property, and that he could 
have sold it if necessary—apart 
from the injunction restraining him 
from doing so. The witness added 
that he thought Mrs. Jeffreys gave 
him the car by way of strengthening 
her hold upon him, as she was anx- 
ious to secure him for her daughter. 

The defendant’s father and moth- 
er gave evidence of the father’s 
means, and concerning the balance 
provided by him towards the pur- 
chase of the car as a gift and not 
as a loan, and both parents denied 
having made any suggestion about 
repayment. 

Mr. Justice Bray, in giving judg- 
ment in favor of the plaintiff, said 
that he wished it to be clearly un- 
derstood that he accepted the evi- 
dence of the plaintiff and her 
daughter in its entirety. He found, 
as a fact, that the word “wedding” 
gift was employed, but even if it 
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were not, he did not think that it 
made much difference in law, as in 
his view any gift given in contem- 
plation of marriage was ipso facto 
a “wedding gift.” He therefore 
saw no materiality in the term. He 
had also come to the conclusion that 
it was really the defendant who 
broke off the engagement, and that 
the plaintiff’s daughter had simply 
acquiesced in it. There must there- 
fore be judgment for the plaintiff 
for the return of the motor-car with 
accessories, or £200 (the value he 
would put upon it at the time of the 
breach), and £75 damages for its 
detention, with costs. 





THE STATE BAR ASSOCIATION 
YEAR BOOK. 


Year Book of the 
Jar Association 


The annual 
New Jersey State 
has appeared, for 1921-’22. It con- 
tains 200 pages and an Index. be- 
sides the official minutes of the last 
annual meeting, June 17-18, 1921, 
and the reports there made by the 
various committees, it prints in full 
the address by Mr. Harlan F. 
Stone, delivered before the Associa- 
tion Feb. 26, 1921 (which is mis- 
foliod as if at the annual meeting), 
and the June addresses by Hon. Al- 
fred ¥. Skinner and Mr. Henry W. 
Taft. The address of the latter ap- 
peared in the Law JourNAL for 
August last. [x-Judge Skinner's 
address was on the subject of “Ma- 
jority Rule and Minority Rights,” 
and was a fine plea for maintaining 
the balances of the Federal Consti- 
tution. 

The report of the Committee on 
ethics and Grievances shows how 
difficult it is to bring dishonest or 
otherwise unworthy members of the 
Bar to hearings and to judgment. 
The report of the Committee on 
Legal Education deserves a wider 
circulation than this Year-Book ; 


7, 
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and we hope to republish it with, 
perhaps, some comments next 
month. 





N. J. BAR EXAMINATIONS, FEB- 
RUARY TERM, 1922. 


ATTORNEYS’ QUESTIONS. 

1. A State Treasurer was im- 
peached for embezzling State mon- 
eys, found guilty by the Senate, re- 
moved from office and disqualified 
from holding office thereafter. He 
was then indicted by the Grand Jury 
for the same otfense. He pleaded 
his impeachment in bar. Was this 
a good plea? 

2. What constitutes treason 
against the United States? 

3. Thomas Brown conveyed a 
tract of land to John Jones and 
Mary, his wife. Mary obtained a 
divorce from John. John died in- 
testate, leaving two sons, George 
and Thomas. How did the title 
stand ? 

4. A obtained judgment against 
Ann Brown, a married woman, hav- 
ing children by her husband, Thom- 
as. He sold Ann’s real estate un- 
der execution and bought it in. He 
then agreed to sell to John Robin- 
son, who rejected the title on the 
ground that Thomas Brown had an 
interest. Was he right ? 

5. A, the owner of a tenement 
house, died intestate December 15. 
All the rents of the house for De- 
cember were due December 1. Some 
had been collected before A’s death 
and others were not collected till 
after his death. Both the heir and 
the administrator claimed these 
rents. Who was entitled to them? 
_ 6. Jones and Thompson entered 
into an oral agreement on Decem- 
ber 15, 1919, whereby Thompson 
agreed to sell goods for Jones on 
commission, the agreement to run 
one year from January 1, 1920, and 
payment to be made January 1, 


1921. Thompson sued Jones for 
his commission under the contract, 
and Jones pleaded the statute of 
frauds. Was the plea good? 

7. A rented an automobile to B 
for a month. During that month 
the automobile was destroyed in a 
collision with a truck owned by C, 
through the joint negligence of the 
servants of B and C. A sued C for 
the damage. Could he recover ? 

8. A sent an order to B in these 
words: “Send me by American Ex- 
press Co. C. O. D. six dozen shirts, 
No. 42, your catalogue, $4 each.” 
The goods being tendered to A by 
the express company, he refused to 
pay the price until he had an op- 
portunity to examine them. Was 
he entitled to it? 

g. A gave B a power of attorney 
to manage his real estate and sell it 
for a price not less than $10,000. 
} thereafter obtained a deed to him- 
self for the real estate, paying A 
$10,000. A having died, his heirs 
brought suit in Chancery to. set 
aside the deed. On these facts ap- 
pearing in the bill, B moves to dis- 
miss. What should the Court do? 

10. A was admitted into the firm 
of B & Co. on January 1, 1920. At 
that time the firm was indebted, 
among others, to C. The firm hav- 
ing become insolvent, and the assets 
and those of the other partners be- 
ing insufficient to pay its debts, C 
sought to hold A liable individually 
for the deficit on his claim. Could 
he do so? 

11. A gave a note to B, which 
was endorsed by C and then by D. 
After maturity, judgment was re- 
covered against A, Cand D. C then 
paid the judgment and took an as- 
signment thereof. Can he hold D 
liable ? 

12. The deceased executor of 
John Doe had collected, in his life- 
time, part of the assets of the estate. 
Both he and his administrator re- 








156 THE NEW JERSEY 


fused to account for the same. The 
next of kin of John Doe brought 
suit in their own names against the 
administrator of the deceased exe- 
cutor for an accounting. Could the 
suit be maintained 7 

1 3. \. as executor, offered his 
father’s will for probate. It had no 
attestation clause. Can it, under 
any circumstances, be probated? It 
so, where? 


iy. AN) purchased two separate 
ets ot land but accepted a con 

nee of one only, he and his 
ntOoT supposing he had received 
’ 7 


Three vears afterwards he 
nd he had acquired only one 
Has he any relief 2 If so, 


=. \ trustee of an intant’s es- 
applied to a landlord tor the re- 


al of a lease standing in his 


s trustee, for the benetit of 
t. The landlord retused. 
1 then renewed it in his 


nname individually and declined 


account to the estate tor any 


ts Can he be compelled to do 


In a suit to quiet title, com- 
ant relied upon a deed which 
ribed the land by sufficient 

The defendant relied 
the land by 
rses and distances. Which 


uld prevail 7 
- VV itted FF, who was a 
nse use his (\W’s) property 
wits Per se injurious 
(;'s lane. \enin t whom has (; 
for this injury? 
cht suit ainst B “for 
mialieiou erecting 
Ba high fence with- 
d for the sole pur- 
eof annovine A.” Can the suit 
fe? 
» A\ wrongfully took the good 
Mand <old them fora sum much 
ees of their market value. (a) 
- 13 on contract or in tort 2 
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(b) What difference, if any, would 
there be in the measure of damages 
in the action in tort, and the action 
on contract ? 

20. A, who was indicted and tried 
for a crime offered evidence which 
was uncontradicted, of his good 
reputation. What was the legal 
effect of such evidence ? 

21. \ woman was granted a di 
vorce from her husband. She did 
net pray fer alimony. After the 
divorcee was granted she commenced 
a suit against her husband for alt- 
mony. Could she do so? 

22. An employee of a corporation 
decreed to be imsolvent filed a claim 
for services as such employee for 
ix months prior to the msolvency. 


\ . ’ 
\WWas he entitled 


to a preference 7 

23. \ called Boas a witness. Tis 
testimony bemyg adverse to A, the 
latter, over obtection, produc cd wit- 
nesses who contradicted B. Could 
he do soa? 

24. \ witness was asked on cross- 
examination for the purpose of af- 
fectiney his credit, whether he had 
net been indicted for the commis- 
sion of acrime. Was this admissi- 
ble? 

25. At the trial of a litigated case, 
how is the case opened to the court 
and jury? 

26. \ defendant wanted to show 

the trial matters arising since 
filing his answer. Flow may he do 
uF 

27. \ plaintiff conceived that the 
answer disclosed Mo cause of action. 
How could he proceed to have the 
matter settled 7 

28. A prosecuting attorney learn- 
ed facts which in his opinion tend- 
ed to establish the innocence of the 
person accused of a crime. Whiat 
was his duty? 

29. Ina petition for divorce the 
petitioner as oa separate cause of 
action alleged that the defendant, 
the husband, was possessed as her 


» 





» 
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trustee and refused to deliver to her 
ceriain personal property owned by 
her, and prayed for a decree charg- 
ing him as trustee. Could these two 
matters be jomed ¢ 

30. When is a suit commenced in 
the Court of Chancery ? 


e , 
COUNSELORS OJUESTIONS. 


1. Ilow is a bill that has been 
vetoed by the Governor passed over 
the veto? 

2. The President of the United 
States was impeached. (a) By 
whom is the impeachment tried and 
(b) who presides over the trial? 
(c) What vote 1S requisite for con- 
viction 2 

3. A died January, 1910, leaving 
a will devising his real estate to his 
wife, C, for life, and after her death 
to his sen, B, in fee. B died Janu- 
ary 15, 1921, and C died January 16, 
1921. B’s wife claimed dower. Was 
she entitled 7 

4. A, being the owner of a tract 
of land, on December t, 1920, con- 
veyed the same directly to his wife, 
Bb, without an intermediary. Was 
y's title eood at Inaw ? ' 

5. A rented a store from B and 
put in shelves which, it was under 
stood between A and B, were re- 
movable by a A's term expired 
January 1, 1922. On January 4, 
P22, he entered the store, took 
down the shelves and carted them 
away. Do sued A for the injury to 
the reversion, Could he recover 2 

(>. Wit 1S the test to be applied 
in determining whether a restraint 
upon the exercise of a business is 
reasonable or not; 

7. Brown sued Jones for dam 
aves to an automobile. On the trial 
he showed that he had rented the 
machine to Jones for oa day. had 
delivered it in good condition, and 
that at the close of the day Jones 
had returned it with broken wind 
shicld and fender, indicating it had 


been in a collision, Jones moved 
to nonsuit on the ground that no 
nevlivence had been shown. What 
should the Court do? 

&. Grey sold to Smith 5,000 bush- 
els of wheat, to be delivered at Jer- 
sey City. Grey delivered the wheat 
to the XX Reaulroad Company for 
transportation. On the journey the 
train was wrecked and the wheat 
lost. Grey demanded payment from 
Smith. Was Smith hable ¢ 

g. A gavea power of attorney to 
Is to sell and convey his real estate. 
By sold to C, and gave him a deed 
executed in A’s name by himself 
as attorney in fact, with full coven- 
ants and warranty. The title hav- 
ing proved defective, C sued A on 
the covenants. Could he recover ? 

10. F was a member of a firm 
which became bankrupt. He died 
and his estate was adjudged to be 
insolvent. In what order did the 
claims against his separate estate 
rank 7 

11. \ made a note to B, as fol- 
lows: “Trenton, N. J.. April 2d, 
1Gl I promise to pay to the order 
of one hundred dollars at the 
first National Bank of Trenton, N, 
J.” Is the note negotiable ? 

12. i. a depositor in a railroad 
savings fund, when making the de- 
posit, direeted that at his death the 
company should pay to his wife all 
money standing to his credit at that 
time. At [e's death his administra- 
tor demanded this fund. Should 
he receive it 

13. .\ testator made a will in 
proper form, leaving a very large 
estate entirely to charity and ig 
ing his wife and two minor. ehil 
dren, who were left penniless. Does 
this mvalidate the will: 

14. N. a trustee for an estate of 
which Ro owas the cestui gue trust, 


? 
i 
13 


sold a portion of the property under 
order of the Court at public aue 
tion. Tle bid it mm himself for Stoo 
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more than the next highest bidder. 
R complained to the Court of Chan- 
cery. Is he entitled to any relief ? 

15. A unlawfully took possession 
of the office of county collector and 
exercised its duties collecting county 
funds. A taxpayer brought a suit 
in Chancery to enjoin A from fur- 
ther collections. Should he prevail ? 

16. A filed a bill in Chancery 
against B to have her dower set off 
in lands of which her husband died 
seized. B moved to strike out, al- 
leging that she had a right of action 
at law. Should the motion be grant- 
ed? 

17. A railroad company contract- 
ed with Y that he should construct 
a viaduct for said company, reserv- 
ing the right of appointing a man to 
oversee the work and of dismissing 
incompetent men. An employee of 
Y, through negligence, injured a 
third person, who sued the railroad 
company for the injury. Was it 
liable ? 

18. Define joint and individual 
torts and give an example of each. 

19. An agent who was authorized 
to collect rents for his principal con- 
verted them to his own use. Has 
the principal a choice of remedies ? 
If so, what choice ? 

20. John Styles was indicted for 
keeping a disorderly house. The 
evidence showed one illegal sale of 
spirituous liquor. Is he guilty of 
the offense charged ? 


21. A husband and wife were 

living apart. They had one child 
g y 

in the custedy of the wife. At the 


hearing of an application by the 
husband for the custody of the 
child, it was shown that each was 
of blameless habits and able to care 
for the child. To whom should the 
custody of the child be awarded ? 
A corporation was dissolved 
for the nonpayment of State taxes. 
Who had power to settle its affairs ? 
23. A subscribing witness to a 


22 
he 
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will was called by the proponent. 
His testimony being adverse to the 
proponent, the latter then endeavor- 
ed to controvert his testimony by 
other evidence. Was such evidence 
admissible ¢ 

24. A witness was asked on cross- 
examination whether he had not 
been convicted of crime and wheth- 
er he had not admitted to B that 
he had been convicted. To each 
question he answered “No.” B 
was then called to show that the 
witness had made such admission to 
him. Was this testimony admissi- 
ble ? 

25. In a suit upon a promissory 
note against an endorser the com- 
plaint alleged all matters necessary 
to hold the endorser. The answer 
pleaded only that the note had not 
been protested. What must the 
plaintiff prove? 

26. B sold goods to F, believing 
F to be the principal. On being ask- 
ed for payment, F claimed that he 
was agent for P in the transaction. 
How could B in suing for the price 
avoid the risk of having to bring 
two suits 7 

27. A defendant desired to give 
notice to plaintiff of a motion to 
strike out the complaint. What 
should the notice contain ? 

28. A lawyer accepted a retainer 
to defend a person accused of a 


crime. He became convinced of the 
guilt of his client. What was his 
duty ? 
2 i" . 
29. B- foreclosed a mortgage 


against C, but failed to make a judg- 
ment creditor a party. After sale 
and delivery of a deed the lien of 
the judgment creditor was discover- 
ed. How, if at all, could the said 
lien be cut off? 

30. A bill in Chancery prayed for 
and the answer was filed without 
oath. \Vere the allegations therein 
available as evidence for the de- 
fendant or complainant, or both? 
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N. J. BAR ADMISSIONS, FEBRU- 
ARY TERM, 1922. 


ATLANTIC CITY. 





Cole, M. Y. 
Glenn, A. T., Jr. 


Krechmer, M. 
Kreps, Frank 5. 


CAMDEN. 


Aitken, D. V. 

Davis, FF. W. 

Gilbert, B. H.R. 

JERSEY 

sreslin, John J. 
Dwyer, Pat’k A. 
Morse, J. B. 5. 
McMaster, J. D. 
O’Mara, Ed. J. 


Kisselman, Carl 
Richards, G. D. 
Smith, Chas. H. 
Ciry. 
Pindar, D. A. 
Steierman, S. 
Werther, J. H. 
Zlonezewski, A. 
. 


NEWARK. 


3utler, T. Cyril 
Bessman, Ed. S. 
Jeers, Ed. F. 


Jecker, Wm. N. 


Kelly, Wm. J. 
Krueger, Abra. 
Lewitt, Sara M. 
Moore, H. A. 


Chandless, R.W. 
Colie, Fred. R. 
Cohen, J. W. 

Edgar, Jos. H. 
Guthrie, T. F. 
Gottfried, H. 

Holland, Jos. F. 
Katchen, Ira J. 


Poppke, Al. H., 
Phillips, L. M. 
Rutan, H. D. 

Roller, Art. C. 
Shapiro, L. R. 
Schwoerer, Kd. 
Werner, G. J. H. 
Weigand, J. F. 

New York Ciry. 

Frith, Ed. S. 
Kaiser, louis 


Robbins, Leo 
Scannell, Ig. A. 
PATERSON. 

Froelich, Albert 
Stam, Jacob 


Hart, Frances 


Ie LSEWHERE. 
Arnold, Abraham S., Metuchen. 
Baker, Joseph H., Passaic. 
Berstecher, J. Fred., Jr., Orange. 
Bovit, John, Summit. 
Collins, Robert T., Somers Point. 
Deluca, Thomas, Vineland. 
dunn, Frederick S., Weehawken. 
Dunn, Sara V., East Newark. 
Dworkin, Isidore, Hoboken. 
Fuchs, John, New Brunswick. 
Heilbron, Stanley K., Mt. Holly. 
Keppler, Tobias A., Lakewood. 
Lynn, John D., sogota. 
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Peer, Alfred J., Asbury Park. 

Potter, Richard F., New Bruns- 
wick. 

Randall, Harry, Maywood. 

Riccio, Nicholas, Vineland. 

Roseberry, Joseph W., Belvidere. 

Ryan, John F., Elizabeth. 


Rothstein, George, West New 
York. 

Schleicher, Victor H., Belleville. 

Stackhouse, Howard G., Mt. 
Holly. 


Stein, LeRoy, Caldwell. 
Tobin, Henry M., Trenton. 
Vogel, Bernard W., Woodbridge. 


The following were admitted as 
counselors at the same Term of 
Court : 

HACKENSACK. 
Berry, Ward G. Sansone, F. 
Del Mar, A. D. 
Lloyd, F. V. D. 
Maley, Aug. E. 
Jersey City. 

Flanigan, J. G. Neuman, M. D. 
Klausner, D. M. Reardon, I. J. 
NEWARK. 

Braun, Wm. P.  Lafferty,J. L.R. 

Coyne, I. H. Leiss, edgar 
Ellis, Walter C.  Mersfelder, A. 
Goas, Harry J. — Pettit, Ed. C. 
Healy, T. B. Quinn, Jos. J. 
Hedden, C. L. — Rafferty, W. V. 
Herbstman, M. Rusinow, Sam. 

H. Schilling, W. A. 
Kaufman, S. J. VanRiper,W. D. 
PATERSON. 

MacLeod, A. M. 
; Rose, Anth. J. 
Farrar, Cath’ine Spitz, Benj. J. 
Licker, P. R. Schwartz, Al. 
IeLSEWHERE. 

Ackerson, Cecil S., Keyport. 

Avis, James B., Woodbury. 

Baker, John S., Garfield. 

Clausen, Peter, Perth Amboy. 

ely, Seth H., Dover. 

Finegold, Max, Ireehold. 

Forman, David S., Elizabeth. 


Totten, J. O., Jr. 
West, led. O. 


Cohn, Peter 
Davies, T°. f. 
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Goodman, Nathan L., Bayonne. 
(gordon, Guy W.. Roselle. 
Haines, Ralph W.. Mount Holly. 
Jackson, Alexander H1., Ruther- 
ford. 
Kavanagh, Wm. 
Lightfoot, James A,, 
City. 
Lipshitz, Israel, Bayonne. 
Marone, Dominick J., Hoboken. 
MeDermott, Harold, Freehold. 
MeDonald, Morris V.. Vineland. 
(Connor, Richard J... Dover. 
Preger, Jacob M., New Bruns- 
wick. 
Salsburg, 
City. 


Shanley, G. 


A.. Hoboken. 
Atlantic 


Paul Morris, Atlantic 


lerank, Elizabeth. 
\aron LL... Passaic. 
Waltman, Harry Rk. Muillville. 


Wright, Bartley J., Long Branch. 


Simon, 


OBITUARY. 


I-x-Jupce Howarp Carrow. 


Former Circuit Judge Howard 
Carrow, of Camden, died on Easter 
Sunday, April 16, last. He had 
hy contined to his home on West 
Maple avenue tor the past week, 
ut was planning to return to his 

tice on the dav following Laster. 
et breakin on Sunday he 

hy he vrounds of his 
") er enting his 
1i¢ vA (| nN oa 
} iT ré wine ind 
nutes, 
( he son of Ed 
laremare (Tlawkin 
Can Nn, dow born 
9, 1e6o Ile moved 
o Dt cton, N. J 
| ( den county since. 
67, where he resided until 
7 hen he moved to ¢ amden and 
excell education im the 
Brideveton and Camden 
» the dy of Jaw in the 


». Harned, 
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and was admitted as an attorney at 
the June Term, 1882, and as coun- 
selor three years later. © Subse- 
quently he was admitted to the Bar 
of Delaware, and to those of the 
United States Circuit and District 


Courts. The Judge was always a 
close student and was considered 
one of the “best read” lawyers in 


the State. He tried many import- 
ant capital and other cases. 

He was always an active Demo- 
crat in polities, In r&or he was a 
delegate-at-large at the National 
Democratic Convention of 1904 and 
hgO8, and was also member of the 
National Democratic Committee in 
1908 and a Presidential elector. In 
hott he was President of the State 
Bar Association. In 1gt2 he retired 
from active practice and from poli- 
tics to accept the appointment from 
Governor Wilson as Judge of the 
Court of Common Pleas of Camden 
He resigned this office in 
Igi3 to accept the appointment as 
Judge of the Cireuit Court, which 
he held until March 15, 1920, his 
circuit: comprising the counties of 
\thintic, Burlington, May, 
Cumberland, Gloucester and Salem. 

Since leaving the bench Judge 
had returned to ac- 
tive practice, although he maintain- 
ed oan office at No. 207 Market 
street, ¢ len. Before his appoimt- 
ment Pleas Judge 
hipin mgtt he and former Prosecu- 
tor Walla |. Kraft 
ears engaged in the active practice 


COUNTY. 


( ape 


Carrow never 


Ld ie 
to the Common 


were for many 


of law under the firm name of Car 
row & Wratt. Ele is survived by his 
ile) Marearet Tl. Carrow. a 


dauehter 


Vl Fo 


Russell 


Helen, and a son, James 

Carrow, who has been a 
member of the Bar since 
November, IQit, formerly Prosec ul- 
tor of Cape May county and now a 
member of the Camden Co. Board 


(Csaumden 


of Taxation. 


